FRANK CASE APPEAL
MAY YET BE GRANTED

Federal Judge Inclined to Certify
It for the United States
Supreme Court.

I
1

REFUSES HABEAS CORPUS:

For Lack of Jurisdiction, but Will|
Decide Tomorrow Whether to Aid |

Appeal to Highest Court. |

Sneecial to The New York Times.

ATLANTA, Ga., Dec, 19.—Judge w. T.
Newman in the United States District
Clourt, this afternoon, denied the appli-
cation for a writ of habeas corpus
brought by Attorneys Henry Peeples
and Harry Alexander in behalf of Leco
M. Frank. But in denying the applica-
tion, Judge Newman tsok under con-
sideration the application of tha attor-
neys for Frank for the right to appeal to |
the United States Supreme Court. The,
petition for an appeal will be passed:
jupon by Judge Newman Monday.

There was some confusion regarding.
the appeal and it first was announced
that Judge Newman had granted it
The Judge stated tonight, however, that:
his announcement was that he was ** in-;
clined to grant the appeal.” Under a:
Federal statute a Federal Judge, in
granting an appeal in habeas corpus
proceedings, must issue a certificate
stating that in his opinion there is a
“ probable cause for appeal.”” Frank's
lawyers contend the case will go up au-
tomatically no matter how Judge New-
man may rule.

Judge Newman announced his decision
denying the writ of habeas corpus im-
inediately after .the conclusion of the
arsument by the petitioning attorneys
and without calling on the State, repre-
sented by Solicitor General Hugh Dor-
sey and Attorney General Warren Grice,
to present their side of the case. When
Mr. Alexander had concluded, Judge
Newman said:

““ When this application was presented
to me I asked the Solicitor General and
the Attorney General to be present at
the hearing. However, it is unnecessary
to hear from them. This matter has
been tried in the State courts. The
State Supreme Court held that it did not
present a Federal question, or, if -one
had been presented, that it should have
been embodied in the motion for a new
trial.

“ This decision was talen before the
Justices of the United States Supreme
Court, and Justices I.amar and Holmes
held that it was for the States to deter-
mine their method of practice, and that
what was done in the State courts was
a matter of practice and involved no
Tederal question. The status of the case
seems ,to0 be the same here as when it
went to the TUnited States Supreme
Court. In view of this, I have not the
jurisdiction or the power to grant the
writ. It, therefore, follows that the
petition is denied.”

Dorsey Asks for Time,

Attorney Peoples immediately inquired
if Judge Newman would certify an ap-
peal to the United States Supreme
Court. Judge Newman asked Solicitor
Dorsey if he wished to enter any ob-
jection to allowing such an appeal. The
Solicitor said that this was a new propo-
sition, and that he did not know that
ihe State was prepared to do more than
object. He said he would like to be
allowed until Tuesday to examine into
the State's rights in the case. XHe said
that if Frank was not entitled to the
right of appeal he would like the appli-
cation t¢ be denied. :

Mr. Dorsey then took his seat, and
Judge Newman made an announcement
that was taken at the time to indi-—!

cate that he would allow the appeal.,.
|

An appeal would place the Frank case!
' regularly on the calendar of the United\
' States Supreme Court, and automatical-

"1y operate to stay the execution of sen-:
‘tence until the United States Supreme
'Court had disposed of the matter. It|
'is said to be probable that the case will!
'be heard by the Supreme Court within .
the next sixty days. as it is understood
‘to be the custom of the court to give
"capital cases the right of way. ‘I‘heJ
case would not come up for considera-!
tion for nearly two years unless an ap- |
plication to advance it should be.
granted, ;'
There was a great crowd in. Judge
Newman's court when the hearing was!
hegun. This was started with the read-!
ing of the petition by Attorney Peeples.
who, with Mr. Alexander, had prepared
and filed it. Attorneys Herbert and!
Leonard Haas, also of counsel for|
Frank were in the court . room. but
rather as spectators than as attorneyvs.
The State was represented by Solicitor
" General Dorsey, his assistant, E, A.
Stephens, and Attorney .General Grice.
When Attorney Peeples had finished |
reading the petition, Judge Newman |
asked him if he had any authorities to‘
cite in support of the legal points set
forth. . o E
Mr. Peeples said he doubted the nec-
essity of citing authorities in view: of
the fact that no objection nad heen
raised to the issuance of-the writ.
Judge Newman said he was ready to
hear the authorities if Mr. Peeples had’
any, and Mr. Peeples thereupon read
his citation,. after which he entered
upon his argument in support of the
petition. He wa3s interrupted in a few
moments by Juage Newman, who in- |
quired whether any Federal question
had been raised in the motion for a new
trial for Frank. Mr. Peeples replied that
no such question had been raised, but
that the motion did include a reference
to the fact that Frank was not present in
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court at the time the verdict was rend-
ered. He added, however, that the mo-
tion to set aside the verdict did raise 2
specific Federal and constitutional ques-
tion. He then read the head notes of
the Georgia Supreme Court's decision .
denérlintg Frank's motion to set aside the-
verdict. :

Due Process of Law Violated.

Mr. Peeples inferred from this decision
that the. State Supreme Court treateq !
Frank’s absence from the courtroom |

merely as Incidental, and treated his
presence in the courtroom as a right
which he might waive. He declared
that Frank’s right to be present when
the verdict was returned was an essen-
tial and fundamental right guaranteed
to him by the Constitution of the United
States, and that infraction of this right
violated the due process of law guaran-
teed to all citizens. He said the fact
that Frank was in the custody of the
State, and therefore kept away by the
State, was the same as if he had never
been notified to be present. He argued
that Frank himself could not expressly
waive his presence, and that certainly
he could not by implication acquiesce in
a waiver by his counsel. i

““ This right,”’ reiterated Mr. Pcoples,
‘i3 a fundamentat »mght, vour Honor,
and not an incidenial rignt.”

Referring to the probahle attitude of
the ['nited States Distriet Court towarg
the petivion for a writ of habeas cor-
pus, Mr. Peeples said:

“We well know, wyour Honor. that
this court would hesitate and seriously .
. consider before irterfering with judg-
' ments rendered 'y State courts. We.
also know that this and other United
States District Courts have held that
a writ of habeas corpus of this kind
cannot be used as a function for a
writ of error., But these courts have
held on numerous occaslons that If at
any time the State courts lose jurisdic-
tion of 2 case. the Federal courts can
on apdeal examine and determine
whether Jjurisdicticn has been main-
tained, and, i{ not, can discharge the
prisoner.”

Mr. Pceenles cited authorities in sup-
;:or&. of his contention. Continuing, he
said:

““ We realize, yvour Honor, that on the
very threshold here we are met by tha
uestion of difference between an appli-
cation to the United States Supreme
L Court for a writ of error and an appli-
\cation to this court for a writ of habeas
corpus. There is a fundamental differ-
tence., The jurisdiction of the Supreme
, Court on a writ of error from a State
court is very narrow and restricted. But
on a-writ of habeas corpus the United
States District Court has the discre-
'tion and Iatitude to examine and deter-
'mine whether a State court has lost
CJurisdiction. As T say, the difference is
’a wide one and a fundamental one.”

Quotes IL.nmar and Holmes.

Mr., Peeples here read the statements
of Justices L.amar and THolmes of the
“United States Supreme Court, when they

“denled Frank's application for a writ
‘of error. He emfhasized the fact that
this denial swvas hased on the decision of
the Georgia Supreme Court in holding
that Frank had not followed the State's
procedure when he failed to include ab-
sence from the courtroom as a denial
of a constitutional right in his motion
for a new trial.

It was argued hy Mr. Teeples that
these Justices, in the necessary hurry
and limited time at their disposal, had
misconceived the essential point in the
State Supreme Court's decision. He
contended that the ruling relating to
procedure was not of such fundamental
importance as the ruling, in effect, that
Frank’s right to be present was inci-
dental and could be waived. Mr. Pee-:
ples read and commented on the opinion
expressed by Justice Holmes in denying
the petition for a writ of error. in which
the Justice said he serlously doubted if
IFrank, because of the atmosphere and:
excitement surrounding his trial. had haq

falr and impartial justice. Mr. Pee-
ples said:
“We take a different view of thig

case from the view taken by the Su-
preme Court of Georgia in holding that
absence from the courtroom was a mere
incident of the trial and a right which
the defendant could waive. We hold
that it is a fundamental righ: which
cannot be waived. The Supreme Court
of Georgia held before that a motion
for a new trial was_ the proper remedy
for the point which Frank makes in his
.motion to set aside.”

' Mr. Peeples explained that there were
two different kinds oi relief involved

—a& motion to set aside and a motion
for a new trial. In a motion for a new
trial, in the event of success. the Ae-
fendant would simply have :another
ctrial. But in 2 motion to sct aside a
verdict as a nullity, such as the mo-
tion made by Frank, the defendany, in
the event of success, could set up it
plea of second jeopardy and by that
-means obtain his freedom. Thereflore.
Mr. Peeples argued, it would be de-
priving Frank of a fundamental right
to force him to make the point of ab-

Sence from the court room in a motion
for a new trial,

Frank'ys Absence En forced.

. He dwelt on the importance of the
right of a prisoner to be present when
a verdict is returned and referred 1o
an instance cited by Justice Belckley,
of the Georgia Supreme Court, of a
case in Fayette County, where a jury
brecught in a unanimous verdict of
guilty; but when the jury was being

polled one juror suddenly declared that
1t wasg not his verdict. The jury was
-sent back and finally returned a ver-
dict of not guilty. M»r. I’eeples emphuasized
'the fact that FFrank was held away
from court at the time the verdict was
returned by the order of the court.
. He said that in 2 measure Frank was
| forced to stay away.

At the conclusion of the argument of
Mr. Peeples, Attorney Alexander began
his argument. VYir. Alexander discuss<cd
at some lengrh the history and functions
of the writ of habeas corbus,

" This matter,"” he said, * involves one
ol the gravest questions that can coine
before a Federal couit. To a large ex-
tent it is a new question. It is a ques-
tion which prior to this case was already
being consider~d by the lower Federal
court, and there had been some discus-
'sion on it by Judges of the (‘ircnit Court
|of Appeals.” The question is one which
~was bound o develop and come before
these courts.”

Mr. Alexander here cited famous ha- .

“bheas corpus cases in point. At the con-
iclusion of the reading of one of these
~eases Judge Novwman interrupted to re-
mark:

‘“* The question in this case is praper
practice.
of the State Supreme Court that Prank
could have and should have raised the

It appears from the decision:

Federal question in his motion for a new -

trial.”
- Judge Newman then read portions of

Justice L.amar's and Justice Holmes's!
opiniong in declining to certify Frank's

apnplication for a writ of error. He
called attention to the fact that both of
these Justices, and later the entire bench
of the United States Supreme Court,
held that it was for the States to deter-
mine the question of process and pro-
cedure.

** This ruling.”” commented Judge New-
man, ‘‘involves a matter of State nprac-
tice and presents no Federal question.
It seems to me that question was deter-
mined by Justices IlL.amar and Holmes
and by the entire bench of the United
States Supreme Court. In the face of
that, how can I issue a habeas corpus
writ? That's the point on which I
would like to hear from you.”

Entitled to Day in Court.

Judge Newman recessed court for five
minutes. When court reconvened, Mr.
Alexander resumed his argument. In re-
plying to Judge Newman's question, he

contended that, where a party hae« at-
tempted 1o carry his case to the State
courts and where he has been prevented
through no fault of his own from secur-
ing consideration, he has the right to
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obtuin such consideration
writ of habeas corpus.

““ The fact that the United States Su-
preme Court savs there is no Federal
question before us.”” said dir., Alexander,
““ Bives this petitioner the rigiit to have
an _adjudication of his ederal right,
and if he has failed through no fault
of hiis own he has the right to come nto

through 2a

'th_e Federal court and obtain a deter-
-Mminauon of his Federal rights,

. "This man was cut off through error
in his procedure. He is raising a Fed-

eral question in his appeal, but has
never heen able to get that question
heard, and [ say. your Honor, that he

has the right in some way, in
court. to have his appeal heard.

" His attorneys, in the motion for a
new trial, were c¢xperlenced lawyers,
well conversant with the procedure and
practice in the State courts. When they
failed to include this Federal question in
the motion for a new trial they followed
the practice and procedure which had
been laid down by the courts for fifty
years, and which had obtained without
Interruption. It is a recognized fact
that the State Supreme Court can over-
turn all precedents and set up a new
bractice and procedure. This it did in
the decision denying Frank's motion to
set aside.”

Mr. Alexander said the defendant had
carefully and diligently followed the
practice laid down by the highest courts
of the State, and that when he omitted
in his motion for a new trial to raise

some

this Federal point he simply acted in

conformity with previous decisions both
of the State Court of Appeals and the
State Supreme Court, whieh had held
that the proper method was not to
raise this point in the motion for a new
trial, but to raise it in a motion to set
aside the verdiot.

AMr, Alexander further contended that,

-in view of the State Supreme Court's re-

- fider

versal of this long estuablished proced-
ure, the United States Supreme Court
could not, would not, and did not con-
the merit of the constitutional
point, but only considered the question
whether the State Supreme Court nad

~the right to determine the question of
" procedure

The latest addition to the formidable
corps of lawyers defending Frank was
Judge Lewis Shepherd of Chattanooga,
wio came to Atlanta today to work in
behalf of the condemned man in the
final effort to have the case transferred
to the Federal courts. Judge Shepherd
is one of the foremost constitutional ex-
peris in the South. As counsel for Ed.

~Johnson, whose death at the hands of
.2 mob resulted in the c'tation of Capt.
J. ¥. Shipp, Sheriff at the time of the

Iynching, before the U nited States Su-

' preme Court, for contempt, he succeecd-

ed iIn

having the negro's case trans-
ferred from the State to the Federal
courts on the same ground as that on
which Franlk is makina his plea.




