BOARD DENIES
FRANK CLEMENCY

Two Members Recommend That
Death Sentence Be Carried
QOut, One Dissenting.

PATTERSON’S GRAVE DOUBT

Negro Conley’s Testimony Sus-
pected by Trial Judge Roan and
Two Supreme Court Justices.

GOVERNORTHE LASTRESORT

Final Plea to Slaton Probably To-
mor_row—-—-Prlson Commission’s
Decision a Great Surprise.

Frank Still Believes
His Life Will Be Spared

Special to The New York Times.

ATLANTA, Ga., June 9.—Leo M.
Frank said tonight that he believed
even vet that his life would be
spared.

*¢ ¥ have the confidence of an inno-
cent conscience,” he declared, *‘ and,
somehow, I can’t _reconcile myself to
believe that the courts will hang a
man nct only innocent, but so ob-
viously innocent. You will always
find me confident, and I faithfully
believe that, even though it walits
antil the last moment, vindication
+will come.”

Special io The New York Times.
~ ATLANTA, Ga., June 9.—Greatly to
the surprise of the general public the
Prison Commission of Georgia, in a re-
port submitted this morning to Governor
Slaton, declined to recommend that the
death sentence imyposed on Leo M. Frank

for the murder of Mary Phagan be com-
muted to imprisonment for life.

The board adopted this report by &
vote of two to ome. The report was
just the reverse of what had been ex-
pected. It had been reported at the
Capitol for days that the commission
certainly swould recommend commuta-
tion by a vete of two to one and pos-
gibly by unanimous vote.

Two members of the commission, R
E. Davison and E. L. Rainey, signed
the majeority report and attached =a
brief memorandum stating their reasons
therefor. The third inember of the
commission, Judge T. E. Patterson,
submitted a minority report recommend-
ine commutation, with an attached
memorandum of his reasons.

In his celi in the Tower, Frank de-
nied himself to newspaper men for the
first Hime in the several crises in his
case. His father and his wife were
swith him when news of the commis-
gion’'s finding was brought to him by
Milton Klein, a friend. When Xlein
reappeared in the jail corridor, he said:

“ Mr. Frank has nothing to say just
now. He seems unmoved by the shock
of this great disappointment. He may
wish to say something to you later.”

Frank said later that he still believed
he would be vindicated and his life
spared, even at the eleventh hour.

Concerning the hearing to be had be-
fore him, the last stand of Frank for
his life, Governor Slaton said:

“When 1 am formally asked for a
hearinz. I will name tht date.”

Hearing Perhaps Tomorrovs.

The date set for the execution of the
death sentence is June 22. Frank’s at-
torneys will go before the Governor to-
morrow, and the hearing may be fixed
for Friday. Solicitor General Dorsey
has notified the Governor that he in-
tends to appear and oppose the plea for
clemency. XMr. Dorsey, it is understood,
has prepared 2a statement containing
evidence—some of it said to be new—to
combat the appeal: but ne 1s saying
nothing about it further than that he

will be present at the hearing and offer !
his views.

Harry A. Alexander of counsel for
Frank said: °* The action of the ma-
jority of the Prison Commission will be
a great surprise, 1 believe, to the ma-
jority of the people of the State. The
dissenting opinion of Judge Patterson
simply accentuates the dreadful doubt
that has shown itself at every stage of
the case and still persists.” |

The commission’'s report was rendered |
to the Governor on the usual printed
form and read: :

Office of the Prison Comimission of Georgia.
R. B. Davison, Chairman; T. E. Pat- f
terson, k. 1., Rainey, Comimissioners;
G. H. Yancey, Secretary.

Atlanta, Ga., June 9, 1910. :

in regard to Leo M. Frank's application
for executive clemency. 1
To his Excellency. the Governor: !
Sir: The Prison Commission have had un- |
der consideration an applicaiion for execu- |
tive clemency in behalt of Leo M. Frank, |
who, at the July term, 1913, of the Supe-
rior Court of Fulton County, was convicted :
of murder and sentenced to be hanged, and
beg leave ito report that they decline to
recommend clemency. Respectfully sub-

tnitteq,
B DAVISON, Chairman.
E L. RAINEY, Commissloner,

Report Against Clemency. i

* The memorzndum of Commissioners
PDavison and Rainey follows:

None of the grand jurors who found
the indictment, none of the trial jurors
who heard the evidence under oath,

nor the prosecuting attorneys, have
asked that the sentence be commuted.
The Judse who presided at the trial
and had the right to exercise the dis-
cretion of Iixing the penalty at either
life imprisonment or death imposed
the latter sentence and overruled a
motion for a new trial.

,Several appeals were taken to both
the Appellate Court of the State and
.the PBupreme Court of the United
States, (all of which were denied and
‘the judgments of the lower courts af-
firmed,) thus assuring the defendant
~of his legal and constitutional rights
ander the laws of the land. It fur-
ther appears that there has been no
technical proposition of law or of pro-
cedure that has prevented the petition-
er from having his guilt or innocence
passed upon by a jury of his peers
and by the highest constituted appel-
izte authorities; and, no new evidence
or facts bearing upon his guilt or in-
nocence having been shown, we see
-no reason for taking this case out of
-the ordinary rulzs of law and justice,
;gnd feel constrained not to interfiere
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with the enforcement of the orderly
judgment of the courts.

The dissenting opinion of Judge Pat-
terson follows: ' )

The Dissenting Opinion,

In regard to Ix=0 M. Frank, Sen-
tenced to be hanged; application for |
Executive clemency; memorandum of
recommendation by T. E. Patterson,
Prison Commissioner: :

For some time prior to April 26, 1913, |
L.eo M. Frank was Superintendent of
the manufacturing plant of the Na-
tional Pen<2il Company, on South For- :
syth Street, in the City of Atlant, Ga., |
and . Mary Phagan, a young girl,
scarcely 14 years old, was an operative |
in said factory: During the week end- |
ing April 26, 1913, having worked only
one day, she had earned $1.20. On
this date, about noon, she went to the
factory bulilding for drawing her pay. |
She went_ into the office of L.eo M.
E‘rank, and the next time she was seen

er dead body was found in the base-
ment of the factory about 3 o’clock
on the next morning by Newt Lee, the
night watchman, :

Frank was indicted for her murder,
and a mnegro by the name of Jim
Conley was indicted as accessfory after
the fact. On the trial-of Leo M, Frank
he was convicted without a recom-
mendation, and was sentenced to be
hanged. He made a motion for a new
trial, which was denied by the Hon.
L.. S. Roan, the trigl Judge, and the
judgment was affirmed by the ‘Su- |
preme Court,

. That a young girl should go to a
manufacturing plant where she had
been employed, in the heart of a great
¢ity, for the purpose of drawing her
pay and there be murdered and pos-
s8ibly malireated in other ways and
no onhe seeming to know anything
concerning the crime, which was such
an atrocious one, makes a case where .
the verdict of the jury and the sen-
tence of the Court should not be dis-
turbed except for very grave reasons.
Under our laws the juries are the
judges of the facts, with only the
limitation that the trial Judge, in the

exercise of a sound discretion, may,
if he is not satisfied with the find-
ing of the jury, grant.a new {trial.
The only review that the Supreme
Court has over trials is for the cor-
rection of errors of law. They can
only interfere with the wverdicts of
the juries on the facts when they can
say as a matter of law that there
was not sufficient evidence on which
to base a verdict.

Inherent in the Record.

The right of trial by jury, guaran- .
teed under our Constitution, is so0
sacred that I have always felt that
thé verdicts of the juries should be
upheld and not disturbed unless there
was something inherent in the record

to indicate that a mistake had prob-
ably been made, or there is some de-
velopment after the trial, or some
facts become known that the jury
did not have the benefit of, to warrant
the inference that a different ver=
dict might have been reached had

- these facts been known at the time of

rendition of the vewrdict. Therefore in
approaching this case I do so inovlew
of those principles. :

There has nothing developed since tha
trial of this case that throwsmuch more
light upon the transaction than the
jury had at the time of the rendition
of their wverdict; therefore, I think
there was nothing of that kind in this
case on which: to base a commutation
of this sentence. !

The question then left for consider-
ation is: Is there anything inherent in
this record to indicate that there was a,
possibility of a mistake by the court
and jury, and would therefore warrant .
. the Governor in exercising the right to
impose the penalty of life lmprison-~
ment, instead of the extreme penaliy.
of death, a right the jury had in the
case and, thigs being a casps based on -
circumstantial evidence, the Judge haa
in the absence of a recommendation by
the jury. -

In examining the evidence in this
case, as I have done carefully, having
read the printed record several times,
I could agree with many eminent
lawyers and jurists of Georgia, some
of them connected with the firms en-
gaged in the prosecution of the case, |
that the very nature of the evidence
against Leo M. Frank was such as,
upon the consideration of it, the mind
is left in a state of uncertainty as to
Wwhether or not there is room to doubt
the story told by Conley, inconsistent
and contradictory as it was in theg tell-
ing of it in different portions a.ng con-
tradicted by his own affidavits made
previous to the trial and by other
testimony on the trial.

Conley’s Motive Apparent.

If we take the evidence of the case
outside of that of Conley and Leo M.
Frank, we find that both Frank and
Copley had equal opportunity ard mo-
tive for committing the crime, with
the possible added motive of robbery
on the part of Conley; that Conley

wrote the note found by the body; that
Conley made several conflicting affi-
davits as to his connection with the
crime, and that Conley in making
these statements was trying to protect
himself, a3 is Inferred from the fol-
lowing taken from his testimony,
i (Page 67 of printed testimony:) That
‘ “as to why I didn’t put myself there
on Saturday, the blame wouid be put

‘ on me.” .
This shows that Conley was thinking

about protecting himself and not .

| F'rank. These circumstances and this
evidence fix the crimme on Conley,

unless he is able to explain them. This
he attempts to do in such & way as to
- make Frank pguilty as principal and
i himself guilty as an accomplice, Thus
we have Frank, who protests his own
innocence of participation or knowl-
"edge of the crime, convicted on the
testimony of an accomplice, when the
known circumstances of the crime tend
| most strongly to fix the guilt upon the
accomplice. The accomplice has the
\ highest motive for placing primary re-
sponsibility on Frank, that of self-
yrotection, which is shuown to have
| been in his mind when testifying.
However, there are other reasons in-
herent in the record that would jus-
- tify and authorize the excrcise by the
Governor of the right of commutation
' in this .case. The -trial Judge, who
- passed upon the motion for a new
trial, who heard the testimony of Con-
ley and the other witnesses, who saw
Conley on the stand, observed his de-
| meanor when testifying, and who had
a trained and experienced mind in ob-
serving and weighing these maitters,
says in a letter which he' authorized
to pe used in this hearing concerning
Conley's testimony as follows:
‘“ After months of continued delib-
eration I am still uncertain of Frank's
uilt., This state of uncertainty Iis
argely due to the character of the
nezgro Conley's testimony, by which
the verdict: was evidently reached.”
It cannot be said that this was
wrung out of Judge Roan while sick,
for he orally expressed practically the

same uncertainty when passing upon

the motion for a new trial.
Quotes Supreme Judges Also.

Also, there is the dissenting opinion.
of two Judges of our Supreme Court,
Chief Justice Fish and Justice Beck,

in which they use the following lan- "

~ guage 1In dlscussing the effect of cer-

" tain" testimony of this negro Conley
and other witnesses upon the minds of
the jury, which they consider was
inadmlissible:

““ The admission of the evidence in
relation to them (certain prior acts of
lasciviovsness) was certaintly cas-
culated to prejudice the defendant in
the minds of the jurors and thereoy
deprive him of a fair trial.”

In the language of the Supreme

Court, this case depends largely upon
circumstantial evigence, If not alto-
gether. In my investigation I cannot
find where the Executive has allowed.
a man tc be hanged when the trial-
Judge was not satisfled as to his
guilt., Some have been allowed to pe
hung when the trial Judge recom-
mended commutation, but this was in
cases where it was simply a question
of what punishment should be meted
out where the perpetrator of the
crime was known, as the sentence of

. Dewherry in Atlanta was not, dis-

turbed, wnere the Judge was not in
doubt, but “the Solicitor -Generai ex-
pressed 3 doubt as to the identity of
the accused.

As above stated, I don’t find in any
cage. founded on circumstantial evi-
dence, such as the instant case, -where
o man hag been allowed to be hanged
where the trial Judge was not satisfied
as to his guilt and so communicated
to the Governor. In the John Wright
case, from Fannin County, a most
atrocious murder, the sentence was
commuted on the recommendation of
the trial Judge and the Solicitor Gen-
eral, on the ground that the main wit-
ness for the State at a preliminary in-
vestigation had failed to identify
Wright as the murderer, and that fact
left a doubt in the minds of the Judge
and Solicitor as to the identity of the
accused.

Should Commute the Sentence.

In the instant case we not only have
the trial Judge expressing a doubt
as t the guilt of the accused, but he
stateg that this doubt arises from the
character of the testimony of the
State's main witness, who was charged
with being an accomplice and who had
equal opportunity and motive for the
erime. In addition to this state of
uncertainty in the mind of the trial
Judge, we have the fact that two
Justices of our Supreme Court say

that in their opinion this applicant

has been denied a fair trial.

In view of these facts in the record,
besides others that might be men-
tioned, I am persuaded that the Gov-
ernor is authorized to and should com-

mute the sentence of Leo M. ¥Frank .

to life imprisonment, especlally as this
does not é)isturb the verdict in the case
found by the jury, but only sub-
stitutes one penalty that is preseribed
by law for murder, that of life im-
prisonment, for the extreme penalty
of death, either of which satisfies the
law and the verdict of the JU.I‘Y. this

being a case founded upon circum-
gtanfial evidence. Resgpectfully sub-
mitted. T. E. PATTERSON,

Prison Comumissioner.

Frank’s Attorneys Sitill Hopeful.
Frank's attorneys said tonight that
they would make a vigorous fight be-

‘fore Governor Slaton and that  they

hoped to induce him to grant clemency,
despite the unfavorable action of the
Prison Board. They will submit data
that have accumulated since the com-
mutation hearing before the Prison
Commission last Monday a week ago.

Ex~-Congressman W. M. Howard, who
represented Frank before the Prison

Commission, sald:

« While not criticising any member of
the Prison Commission, the report of
the majority deals solely with nega-

tives. It says only that none of the
jurors, the Solicitor General nor any
one connected with the prosecution of
the case has asked for commutation. It
does not go Into what the law con-
templates in applications for Executive
clemency. The dissenting opinion by
Mr. Patterson. 18 an expression from
a legal mind on an analysis of the
record.

““ We will go before the Governor to-
morrow and present our application to
him. Our position will be, as it nhas
been, that the record does not show
that this man is guilty, that the record
shows he is jnnocent. We hope to pre-
sent this to the Governor's legally
trained mind.”

CALLED OUTRAGE ON JUSTICE.

Resentment in Brooklyn, Frank’s
Home Town, Over Board’s Finding,

Particular interest in the L.eo M. Frank
case has been felt in Brooklyn,' Frank’s
former home angd still the home of his
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parents. Discussing the latest develop-
ment in the cagse,” the Rev. S. Edward
Young; D. D., hastor of the Redford
Presbyterian Church, at Nostrand Ave-
nue and+sDean Street, said vesterday:

*“ The Georgia Prison Board evidently
 has beén under the spell of Georgia !
 brejudice against Frank. I trust that|
| the new Governor of Georgia will rise.
'above the local unjudicial sentiments
' Now is the time for the whole nation to'
~express itself to the Governor of Geor- !
| gia. by telegram, letter and petition. Of
 course, the war issues so far over-
shadowed everything else as to make it
difficult for those of us who stand for:
a square deal in the Frank case to be
heard extensively. The morae is the pity,

and the more should all who gre con-
vinced that Frank has been denied.
American citizenship privileges make
their voices strong and insistent in his
beéxalf.'t' Tud
ounty udge Harry E. Lewis of
Brooklyn, an intimate friend of Frank’s
gg.mily,t g}hot tfal.s ?zéhobserver of condi-
ions a e trial o e young Brook -
ite iIn Atla.ntéa,, said: Y & Brooklyn
*“1 wasg néver s80 shoeked in all m
life to tl'?inu: that the letter of the triaj,i
Judge should go for naught, especialiy

where there was such a. giavé doubtvin
his mind as to :he guilt of the accused
man. No Judge in.New York State, in

eXecuted where there was a doubt in his
mind a8 the guilt of the defendant. I
naticed during my presence in_the trial
r100om that the room was crowded. with
those who were applauding the witnesses
for the prosecution and those who were
hissing the witnesses for the defense.

Judge Lewis said he favored starting
a national movement to petition Presi-
ge?g Wilson for justice in IFrank’s be-

air. *

Borough President Lewis H. Pounds,
who was one of several hundred f{n
J.}roklyn-who signed a petition sent to the
lL«M‘.\verm:vr of Georgia urging Executive
clemency for Frank, said: ‘‘ This action
of the Prison Board is harsh. It looks
as though they have carried out the
policies that see a2 to have been in force
against the boy all the time. There was
a sort of atmosphere against him."
+- Rabbi Max Raisin sajid: *‘ This re-
fusal of commutation of sentence for
Frank is an outrage of justice in gen-
eral. The State of Georgia stands self-
condemned by her action. The State, as
a whole, has been clamoring for the
blood of this apparently innocent young
man. In my opinion, Frank {s a vietim
01 race prejudice and of general dislike
for the Northerners through the South
else he would not have been convicted
on the testimony of a negro.”

| my opinion, would allow a mah to- be:




