S a lawyver justified in breaking
the “seal of silence™ imposed
upon him regarding information

given to him by his client when
he becomes clearly convinced that his
cllent is guilty of 2 murder for which
ajother man is to be executed? Should
the lawver consider himself abso-
lutely prohihited from telling the
world what he has found because of
the extraordinarily close and confl-
dential relations existing between at-
tarnev and client, or should the de-
mands of justice and the rights of the
frmocent third party shatter the sanc-
tity which the law places around in-
f6rmation passing from client to law-
ver? Should he guard his client's

Interests, come what may., or should
he turn agsainst his client when he

becomes assured bevond a reasonable
doubt that this client is a guilty man?

These questlons have arisen ,as a
result of the latest development in the
Frank murder case in Atlanta, Ga.
The puzzle in legal ethics has been
put to a’number of prominent New
York attornevs by THE NEW YORK
TenES and answered by them.

The problem is presented by the re.
cent announcement of Attorney Will-
fam M. Smith of Atlanta. who has heen
acHing as counsel for Jim Conley, &
negro. that he has reached the conclu-
ston that his man Conley is guilty of
murder and not I.eo M. TFrank, now
under sentence of death for the killing
of 8 voung girl, Mary Phagan, on
April 26, 1913. The negro has already
been convicted and sentenced for Im-
pHeaton in the crime.

Mr. Smith made a public announce-
ment. in which he explained that, as a
result of months of investigation and
study of the case while Conley’'s coun-
sel, following talks with Conley,
he. had come to the decision that
Conley was the murderer. and that
Frank was entirely innocent. In his
stody of the case. Mr. Smith cata-
logued. card-indexed, and filed for re-
gearch purposes huge volumes of evi-
derice on the Frank case.

There is a wide difference of opinion
on the ethics of the situation among
the lawvers interviewed. On the one
hand it is held that the lawyer is jus-
4fled in removing the * seal of
silence ”” from his lips when he is con-
Tinced that his client is guilty of =
grave crime and that an innocent per-
son is to suffer for this crime. Law-
vers who are of this opinion declare
that the ends of justice and the wel-
fare of society as a whole must bhe
placed ahove the duty whieh the law-
var in the ordinary course of events
owes the client.

- While it is admitted that this duty
is a very strict one, and that the
client must be protected to the ex-
treme by the lawyer because of the
confidence vested in the attorney by
the man he is defending, it is argued
that the duty .ceases when the attor-
ney -finds to the assurance of his own
mind that his client is a criminal.

Even iwhere the life or liberty of a
third person is not at stake, it is
argued that the lawyer owes the duty
to societ¥™and to justice to tell of his
client’s guilt.

The other view. held by several of
the attornevs interviewed. is that the

cloak of confidence thrown around .

+he .relation of lawyer and client can-
not be removed under any circum-
stances, and that the duty of the latw-
ver is always to his elient, even where
he #8 convinced that the man is guilty
of g, serious crime.

One of the attorneys interviewed is
of the opinion that the obligation on
the lawver to protect his client is so
absolute that he should even let an
jrmocent man hang rather than in-
vade the sacredness of the relation-
chip existing between himself and the
clent. It is insisted that what the
lawyer learns from the client Is so
hiéhlv confidential that nothing can
justify the lawyer's disclosing it.

ANl the attornevs agree that the
sHuation is a highlv perplexing and
dFeficult one for a lawyer where he is
confronted with this choice of keeping
gllent and seeing injustice done or of
denouncing his own client.

Wﬁat J. F. McIntyre Thinks.

John' ¥. McIntvre was emphatically
of the view that Mr. Smith had acted
properiv.

“*Tn my opinion,” said Mr. MciIn-
ty'r “ §t would he most reprehensible
i¢ a lawver. knowing as the result-of
e client’s confession to him or in
consequence of facts he had found out
<while working up the client’s case that
his cHent was guilty. did not divulge
the facts. and instead let an innocent
man be punished. I think Mr. Smith
acted properly in announcing to. the
world that he had reached the conclu-
slon his own client was guilty. T do
not see how he could keep silent and
let Prank go to the chair under such
conditions.

“ While it is true that there is a
dlogk of sllence: and inviolabllity
thrown around the client's statements
to the lawyer, nevertheless this cloak
dbgs not extend to statements of crim-
inality. The latwvyver is an officer of
the court, and as such an officer he
has' duties in connectlon with the ad-
ministration of justice and the proper
&pplica.tion of the law.

"'_f.lff a lawyer is not to disclose the
gullt of his client in 4 criminal case,
when he has clearly discovered that
!‘_ﬁ‘s’ client is g'uilty, the attorney would
ccm.ﬁve at the crime and he-doubtless

'nId be punished for such an afti-
t_:uda. o
“That the lawver must not keep
si!ent has heen laid down in this State
in a case tried within the last four
or 'five years, if my memory serves e
g_;:j_ght This case was that of a law-
yer who was disbarred because
he had Kkept silent in court while
h‘i’s client committed perjury on
the witness stand. when the lawyer
kpgw, as a result of talks with the
client, that the client was then com-
mitting perjury. The court held that
it’ was the duty of the lawver to rise
in nis 'plave in court.and tell the truth.

The- doch-me that the client's’ state-
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ments to th:a‘ lawver were sacred was
found to have no application to a case
of criminality like this. The line be-
tween <what tf1e lawver should not
divulge and what he should divulge is
drawn by criminality.”

William T. Jerome’s View.

William Travers Jerome drew a dis-
tinction between what the client tells
a lawyer and what the lawyer finds
out for himself in working up the case.

“A lawver is certainly in a difficult
position,”” said Mr. Jerome, ** when he
has to choose between allowing an in-
nocent third person®' to suffer or to
break the protection which the theory
of privileged communications gives
to his client. Yet, although a lawyer
is forbidden by law to disclose what
his client has told him, it is probablfe
that in extreme cases he \would be
justified in telling what he knows
rather than see an innocent third per-
son unjustly punished. )

“In any event. a distinction should
he made between an actual confession
and facts. learned through his own
initiative by the attorney. The seal
of silence extends to the confession,
but under no theory need a lawyer
keep silence concerning facts which
he hlmself finds out while working on
the case and which prove to him that
his client is the gmlty person. In
auch an instance the lawyer clearly
can téll what he has found out.”

D-Cady Herrick’s Opinion.

D-Cadv Herrick, formerlyvy Associate
Justice of the Appellate Division of
the Supreme Court and for some years
a District Attorney, thought that Mr.
Smith should not have kept silent, but
that he should have chosen another
form of announcement.

“In an extreme case,” said Mr. Her-
rick. “ where it Is necessary to divuige
facts told by a client in order to save
an innocent man’s life, T bhelleve that
it is the duty of the lawyer to speak,
although at the same time it must be
remembered that it is—in ordinary
cases—for the public welfarée that
strict safeguards be thrown about a
client’s rights and his communications
to his attorney.

‘ An Instance where the lawyer finds
that he must divulge his client's
secrets to save an innocent man con-
victed of the crime he knows- his cli-
ent has committed makes a very hard
case for a lawyer. Nevertheless, he
should speak. .

“In g case like the Frank case;
where a lawyer ascertains that his
own client is guilty of the crime for
which Frank stands convicted, he
owes a duty to the public, and to
Frank, to make the fact known, while
at the same time protecting his oxwn
clent against any confessions made
by that cllent to him.

“ It seems to me thaf it is his aury
to communicate his knowledge to the
court, upon condition that his dis-
closures shall not be used against his
own client.

“ At a murder case tried in England
many vears ago, during the trial the
defendant confessed to his counsel
that he had committed the murder.
The counsel informed the court, and
asked to be instructed as to his duty.
The court instructed him that it was
his duty to remain in the case, defend
his client, and see that all his legal
rights were secured to him. That is,
even although a man is guilty, pub-
lic policy requires that he should be
convicted, if convicted at all, pur-
suant to law, and not by its viola-
tion.

“ Of course, in that case there was
no innocent third party. It was only a
question of the lawyer’'s duty under
the circumstances; but it seems to
me that the principle established in
that case is applicable to this.

“1 do not think that the disclosures
should be made public or that the
lawyer of the real criminal shonld
appear as counsel for the one ac-
cused of the crime, as, according to
the newspaper accounts, has been
done in the case of Frank.”

Former Judge Herrick did not find
any distinction between facts con-
fessed by the client and facts found
out by the attorney.

*“ It would be impossible to draw the
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line,” sald Mr. Herrick. *“ The facts
found on investigation by the attorney,
nevertheless; are usually based on
talks with his client. The investiga-
tion would never have been made if
it were not for the relation of lawyer
and client and the disclosures made
by the client; and T cannot see that
there is any distinction as far as the

seal of silence  is concerned.”
F. W. Aymar Dissents.

An entirely different view was taken
by Francis W. Aymar, Professor of
L.aw at New York University.

“ 71 think that the client should have
the right to come with absolute free-
dom to his lawyer,” said Prof. Aymar,
“ and discuss his case with his attor-
ney in all its phgses, even to the ex-
tent "of confessing guilt for a crime.
and that the client should be protected
in all the statements he makes. T be-
lieve it to be unjust to-the client to
permit the seal of silence to be re-
moved from the lawyer's lips. under
any circumstances.” .

Henry A. Wise’s Opinion.

Henry A, Wise, former United States
Diastriet Attorney, drew a careful dis-
tinction between the case of crimes
which had previously been committed
and crimes which might be threatened

or possible in giving his view of the .

obllga.tlon of the lawyer to hls cllent.
- “71 cannot lay too much emphasis,”
he said, “ upon the sacredness of the
Ijela.tionship which springs Into life
when a lawyer accepts a fee from a
client. BEverything in that client’s life
and all that the lawyer may there-
after learn about him the lawyer is
obligated to hold sacred, and to guard
against all use to his' own. profit or
the client’s detriment.

“ The relationship is one of the four
great sacred relationships, all of which
are age-old. It is one.with the rela-
tionship of confidence and trust be-
tween the husband and his wife, the
relationship hetween the priest and the
confessor as to what is said at con-
fessional, and between the doctor and
his patient.

qj‘ You can easilv argue, if you are
a blt careless in your range of
thought, that if a lawyer finds that a
client of his has committed murder,
and that an innocent man is to bhe
hanged for the murder, he has an obli-
gation to society in general to tell on
his client, and to denounce him to the
police and the courts.

*“* But-in arguing this way, you have
to overlook -an item of the most vital
importance. It is - that if the rela-
tionship of trust and confidence be-
tween the lawyer and his client did
not exist, the lawyer would have no
more chance than any other person
on the street to find out wihat his
client was guilty qf murder. There-

4
L

. cally defended him, do?

fore he has no right to the informa-
tion except as he accepts it under the
age-old seal as to its sacredness.

“ We can best understand the situa-
tion as to the lawyer by examining a
case which will be more clear—that
of the priest who receives a murderer's
confession.
Goubt been taught that the priest’
stands for his spiritual self. And if
he had not been so taught he would
never think of easing his soul by
going to confessional. '

“He goes to the priest and speaks
as he would onlyv speak to himself.
He tells the priest that he is letting
an innocent man die for his crime.
And wvet the priest is bound. Tf he
urged the priest to aid him escaping
that would he a different matter. He
wonitld he asking the priest to partici-
pate in a ecrime, and the privilege of
the confession does mnot involve the
asking of an immoral and illegal
favor. The priest thereupnon would be
free to derounce him and drive him
from his presence and expose him for
making this improper demand.

“Or we might discuss the matter
from the standpoint of any little com-
mercial or professional bhusiness. Here
T am in a law office, and T keep books
on my business. T give my book-
keeper each day certain items to put
in the book. T trust her to do this,
and I would consider it an outrageous
violation of confidence and faith if she
should use the inf‘ogmation she gains
outside of my oflice. Yet if T should
ask her to put-a false entry into the
book, that would he asking her to
commit forgery. Then she would be
perfectly at liberty to go out and de-
nounce me and make any public use
she wished to of the fact that I had
asked her to do a dishonorable thing.

*“ That Is the situation. T simply
cannot conceive of any moral, human-
itarian. or other motive that would
justify a lawytr in invading the
sacredness of his relationship with a
client. .

“It seems hard to say it, but in the
Georgla. case, or any case involving
the questions raised there, it would
seem to me to be the lawyer’s duty to
let the innocent man hang before he
should turn upon his client and de-
nounce him.

“ And what could a lawyer, believ-
ing his client to be guilty of a crime
other than that for which he specifi-
He could not
testify In court agajinst him without
the client's consent and have the testi-
mony accepted as valid and given in
good faith.

“ We are dealing with a confidence
that is so fully buttressed about that
there remains no way it can be suc-
cessfully violated.”

The reporter asked Mr. Wise if he
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The guilty man has no .

felt quite - sure the lawyer, who was
established in his position by social
consgent, owed no obligation to soclety
In general that would make him de-
nounce a murderer, who happened to
be a client, to save an innocent man
who was about to have the law's pen-
alties visited upon. him.

“ Wouldn't such a lawyer,” it was
suggested “be in danger of becom-
ing an accessory to a crime since he
would have to ald in its conceal-
ment?”’

Mr. Wise still held to his original
proposition that no possible claim of
the social body as a whole could In-
tervene between 2a lawyer and his
client.

“ A man may come to me,” he sald,

“ who has been murdering right and
leftt. I am honor-bound to defend

him, even though he freely tells me he
has been murdering and expects me
to get him off, if T can. N
“ What I mean by this statement
needs the construction lawyers put
upon the word ‘ defense ' to bring out
its fair meaning. By saying the mur-
derer is entitled to his defense, T mean
that e is entitled to the best defense
that can be honestly made for him.
“Tn a‘recent case a newspaper re
porter received messages from his
managing editors which he thought
asked him to do something dishonor-
able. He resigned from his paper

" and denounced the managing editor

by publishing the messages. The re-
porter did exactly right.

“J would do the same by a-cllant
who came into my office and con-
feased he was a murderer and then
asked me to help manufacture evi.
dence to free him of his erime. I
would not do this because he told me
he was guilty of the crime, but be-
cause he asked me to help commit s
crime rather than to present his case
to the court with all the points in
his favor guaranteed by the laws
amply brought forward.

“ It makes all the difference in the
world whether a client consults a law-
ver over an accomplished thing or
about a thing to be attempted. If it
is about an unlawful thing to be at-
tempted, society’s ‘claims upon tHe
lawyer to act on behalf of soclety are
valid and should govern his conduct.
But of things accomplished the client's
very relationship to the lawyer com-
pels complete slience on the lawyer’'s
part. The acceptance of the fee is all
that is needed to bring this full re-
lationship into being, so that T must
insist again that there is no way for
a lawyver to open fire on a former
client, regardless of whether or* not
the data involved formally were pre-
sented in the case on which the client
was on trial when the lawyer was en-
gaged.to represent him.”

Charles A. Boston, Chairman of the
Committee on Professional Ethics of
the New York County Bar Associa-
tion,” was prevented " by confidential
considerations, he said, from discuss-
ing the point of a lawyer's duty to
his client in casé the cllent sheu.d ap-
pear to him to be guilty of 2 crime
other than that for which the lawyer
defended him. He said the confiden-
tial considerations consisted of the
fact that he had pledged himself, upon
taking the office he held, not to talk
for publication about legal ethics until
he should have the consent of the
Ethics Committee. He said that un-
der the conditions, if he should give
his personal views he might be as
guilty of violating ethics as any one
he might seek to condemn.

What Dean Stone Says.

In the opinion of Harlan F. Stone,
Dean of the Law School of Columbla
University, the question of how far a
lawyer should go In defending a client
who Is not on trial and whom he be-
lieves to be guilty resolves itself al-
most- entirely into a matter of the be-
trayal of confldence.

“ There are two principles that are
quite clear,” he saild. “In the first
place, a guilty man is entitled to a
defense from his lawyer, even if the
attorney defending him has reason
himself to believe him guilty of the
crime of which he is suspected or with
which he Is charged. That holds as a
general rule, whether the cllent {8 on
trial or not.

“ And alongside of it is the principle,
equally clear, that a lawyer Is not
bound to proceed with a case that he
doesn’'t like. |

“ But there is a third principle to be
considered, and this seems to me, in
the general consideration of an ab-
stract ethical problem, to be the most
important of all. What a lawyer
learns from his client is confidential.
Tt .boils down to a question of breach
of confidence. There would be no pos-
sibility of defense before the law if
we admitted the right of the lawyer to
use against his client and in the inter-
ests of some one else the information
that he has obtained during his em-
plovment as counsel. Thaf’ is 8 very
delicate personal matter, of course,
but it is hard to advocate such a
breach of confidence in any case.

“ On the other hand, when there is
no such betrayal of confidence, it
seems entirely proper for a lawyer to
withdraw from a case in which he be-
lieves his client to be gullty 1f the
client is not on trial. If the client is
not on trial, and if no betrayal of pro-
féssional confidence is involved, .I be-
lieve it to be quite proper for the law-
yer to withdraw from the case and
work to ald in the conviction of the
guilty man and the freeing of the
innocent. | _ N

“ It is ethically proper for a lawyer
to defend his client if guilty: but if,
on the other hand, he feels that in so
doing he is endangering the life or
fiberty of'an innocent man who is on
trial—while his client is not—it seems
quite proper for hirn to withdraw en-
tirelyy from his client's defense. It
may be left to his careful persona.]
consideration and -his consclence to
choose.

“ But he should not betray the con-
fidence of his client. He should not
enganger or prejudice his cllent'a
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